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House of Burgess: Court rules for 
affirmative action 

University of Texas' admission standards 
constitutional 


By Rob Burgess 
Tribune columnist 


Editor’s note: The Supreme Court issued a slew of consequential rulings 
recently on a bevy of hot-button issues. This is the third in the fourth 


annual, three-part series exploring a few of them. 


Like a horror movie where the villain comes back for one last scare after the 


protagonist thinks he’s already been vanquished, Fisher v. University of 


Texas at Austin made its way back before the Supreme Court this term, 


eight long years since the case began. 


As I wrote in my very first Supreme Court round-up column from July 3, 
2013, “SCOTUS giveth, then it taketh,” the case was first heard by the high 
court three years ago. That decision was more about what didn’t happen: 
affirmative action was not dead. That time around, Justices Anthony 
Kennedy, Antonin Scalia, Clarence Thomas, Stephen Breyer, Samuel Alito, 
Sonia Sotomayor and Chief Justice John Roberts overruled Justice Ruth 
Bader Ginsburg and remanded the case without making a definitive ruling 
on the constitutionality of affirmative action as a concept. (During both the 


2013 and 2016 hearings, Justice Elena Kagan recused herself.) 


“The University of Texas at Austin uses an undergraduate admissions 
system containing two components,” read the case syllabus. “First, as 
required by the State’s Top Ten Percent Law, it offers admission to any 
students who graduate from a Texas high school in the top 10 percent of 
their class. It then fills the remainder of its incoming freshman class, some 
25 percent, by combining an applicant’s ‘Academic Index’ — the student’s 
SAT score and high school academic performance — with the applicant’s 
‘Personal Achievement Index,’ a holistic review containing numerous 
factors, including race. ... Petitioner Abigail Fisher, who was not in the top 
10 percent of her high school class, was denied admission to the 


University’s 2008 freshman class. She filed suit, alleging that the 


University’s consideration of race as part of its holistic-review process 
disadvantaged her and other Caucasian applicants, in violation of the Equal 


Protection Clause.” 


The Equal Protection Clause cited by Fisher is part of the 14th Amendment, 
signed directly after the Civil War in response to the end of slavery. This 
time around, Kennedy, Ginsburg, Breyer and Sotomayor overruled Thomas, 


Alito and Roberts by finding the school’s policy constitutional. 


In his June 23 dissent, Alito decried the majority’s ruling as being imprecise 
in practice and boundless in scope. “Ultimately, UT has failed to articulate 
its interest in preventing racial isolation with any clarity, and it has 
provided no clear indication of how it will know when such isolation no 
longer exists,” he wrote. “Like UT’s purported interests in demographic 
parity, classroom diversity, and intraracial diversity, its interest in avoiding 


racial isolation cannot justify the use of racial preferences.” 


The details of Fisher’s case in particular don’t hold up to examination. Hers 
is an interesting argument to put forward: To present this case at all, Fisher 
had to out herself as a decent but not excellent student. “The component of 
the University’s admissions policy that had the largest impact on 
petitioner’s chances of admission was not the school’s consideration of race 
under its holistic-review process but rather the Top Ten Percent Plan,” 
wrote Kennedy in his majority opinion. “Because petitioner did not graduate 


in the top 10 percent of her high school class, she was categorically 


ineligible for more than three-fourths of the slots in the incoming freshman 
class.” If she had just studied a bit harder, we’d never know her name and 


she probably would have already graduated from school by now. 


Rob Burgess, Tribune night editor, may be reached by calling 765-454-8577, 


via email at rob.burgess@kokomotribune.com or on Twitter at 
twitter.com/robaburg. 


